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COMPLAINANTS:

RESPONDENTS:

RELEVANT STATUTES
and REGULATIONS:

Tal Cloud
Mike Des Manousel, Jr.

Jeff Denham
Denham for Congress and

David Bauer, in his official capacity as treasurer
Picayune Rancheria of the Chukchansi
Indians/Chuckchansi Tribal Government
Remembering the Brave Fourxiation
Californians for Fiscally Conservative Leadership
Gilliard, Blanning & Associates, Inc.

(Dave Gilliard & Carlos Rodriguee)
Jeff Denimm for State Senate and

David Bauer, in his offivial capacity as treasurer

2'U.S.C. § 431(20)(A)(iil)
2 US.C. § 434(b)
2U.S.C. § 434(D
2U.S.C. § 434(g)
2US.C. § 441a

2U.S.C. § 441b(a)
2U.S.C. § 441d

2 U.S.C. § 441i(e)

11 CFR § 100.29

11 CF.R. § 104.20

11 CF.R. § 10921
11 CFR. § 110.3(d)
11 CF.R. § 300.65

INTERNAL REPORTS CHECKED: Disclosuse Reports

OTHER AGENCIES CHECKED: California Secretary of State

L on' (9)

These two matters concern ads broadcast by Remembering the Brave Foundation (“RB"),

a section 501(c)(3) charitable organization, to promote a May 28, 2010, benefit concert in

support of a program in California to create specialized license plates for families of military

personnel killed on active duty. The ads featured Jeff Denham, a California State Senator and a
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candidate in the primary election for the 19" Congressional District in California, and were
disseminated within 30 days of the California Congressional primary election on June 8, 2010.
These ads were allegedly financed from funds Denham transferred from Jeff Denham for State |
Senate (“State Committee”), Denham’s State Campaign Committee, to RB. The concert was
held at the Chukchansi Gold Resort & Casino.
The complaints in these two matters involwe the same underlying facts and similar
allegations that Desthem, his State and Fedeeai Campnign Cammittens, and varinus othor entdies
and individuals viehated the Fedinral Electiom Campaign Act of 1971, as amsoded (tlee “Act”). In
MUR 6289, the complainant alleged that the advertisements promoting the concert were

coordinated electioneering communications, which were paid for by the Picayune Rancheria of

the Chukchansi Indians (a/k/a the Chukchansi Tribal Government)(the “Tribe”), resulting in
undisclosed contributions from the Tribe to Denham and Denham for Congress (“Denham
Federal Committee™). In MUR 6362, complainants alleged that the same communications wete
coordinated with the Denham campaign and involved the Tribe, RB, Californians for Fiscally
Conservative Leadership (“CFCL”), and Gilliard, Blanning & Associates, Inc. (Dave Gilliard
and Carlos Rodrigeez).! Complainants also allsged that respondents failed to disclose
coordinail ccmmunidations and independont expemiitures nmix in connurtion with the beaafit
cancart ané/or Dasham’s Federal campmign, and may kave done so to hidz the tree sourcs of the
funding. As the complaints are factually similar, we recommend that the Cammission merge the

two matters.

The Office uf Complaints & Legal Administration then contacted complainants and asked them if they wished to file
a complaint and instructed them on the proper procedures. Complainants then filed the complaint, which was
designated as MUR 6362. '
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Denham, the Denham Federal Committee, and RB filed a joint response to the complaint
in MUR 6289, stating that RB, not the Tribe, paid for the ads at issue, and asserting that no
violations occurred because the ads do not contain express advocacy or its functional equivalent.?
The Denham respondents and RB did not file a separate response to the complaint in MUR 6362.
The Tribe and CFCL filed a joint response to the complaint in MUR 6362. The Tribe stated that
there is no basis for finding tat it mads coerdinsted comemmicstions or otherwise violated fhe
Ast. The Tribe enknoovimiged that it provisled the vaxue fior and distribuited promotionsi
matezials about the aoncert, bt stated thas nene af tire promotiozal materinis refcred to Dasham
or 10 any candidate. CFCL stated that it is a tax-exempt 527 organization that is registered with
the Commission as an independent-expenditure-only committee. CFCL stated that it was formed
after the concert and was not involved with it. CFCL asserted that it did not coordinate with the
Denham campaign and properly disclosed its independent expenditures to the Commission.
Respondents Denham State Committee, Gilliard, Blanning & Associates, Inc. (“GBA”), Dave
Gilliard, and Carlos Rodriguez, who were named as respondents in MUR 6362, did not filea
response fo that complaint.

We cunclude that the radio and television ads st issue meet the definition of “coordihsed
communinatinms,” but qualify for the safe harbor for candidate charitable solicitations under
11 CF.R § 109.21(g) becanse: (1) tire ads dn uot promote, support, attack, or oppase (“PASO™)
Denham or any other Federal cendidate(s); (2) RB, the organization for which the funds were
solicited, is a 501(c)(3) tax-exempt organization as described at 11 C.F.R. § 300.65; and

? The response was originally filed on behalf of Denham and the Federal Committee because at the time it was
filed, RB vas ot @ Tespomdeni. We cazstum thix repome to be filed on half «f RS os wull ucause caame! for
RB also represents Denham and the Federal Committes, and because counsel eventually filed a designation of
counsel form on behalf of all three parties in MUR 6289. However, counsel did not submit a designation of counsel
fonn for RB in MUR 6362. We havs conto¢tad vounse] several tinyss abodt the missing designation of counsel form
for RB, but have not heard back to date. Though we recommend the Commission merge the two matters, out of an
abundance of caution, we intead ta send a copy of the netification to RB ander separate cover.




11044301410

O 00 N O

10
11
12
13
14
15
16
17
18
19
20
2]
22

MURs 6289/6362 (Denham for Congress et al.)

First General Counsel’s Report

Page S of 27

(3) the funds appeared to have been raised solely for charitable purposes, i.e., donations to RB, a
501(c)(3) organization to bencﬁt the Gold Star Project. Accordingly, we recommend that the
Commission find no reason to believe thiit Remembering the Brave Foundation made a
prohibited in-kind corporate contribution resulting from coordinated communications in
violation of 2 U.S.C. § 441b(a); no reason to believe that Jeff Denham and Denham for Congress
and David Bauer, in his official capucity as treasurer, accepted and received prohibited in-kind
corparate camtribations resuiting fram onondinatixl comezxunications in violatinn of 2 U.S.C.

§ 441b(a); and no reason to believe that Denham for Congress and David Bavuar, in his afficial
capacity as treasurer, failed to report such contributions in violation of 2 U.S.C. § 434(b).

While the ads are exempt from the definition of coordinated communications under the
safe harbor for candidate charitable solicitations that do not PASO a Federal candidate, they
nevertheless meet the definition of electioneering communications, and RB, the entity that paid
for the ads, was required to file dia;clostne reports and comply with disclaimer rules for
electioneering communications, but did not do so. Accordingly, we recommend that the
Commission fintl reason to believe that Remembeting the Brave Foundation violated 2 U.S.C.
§§ 434(f) and 441d.

The avoilable infrevontion indicntes that BB paid far the ads. Bloweves, athen
information, including the timing and amount of the funds transferred from Denham’s State
account to RB, suggests that the Denham State Committee may have been the source of some or
all of the funding for the ads. If so, then the Denham State Corn_mittcc transferred or spent non-
federal funds to finance electioneering communications, which would violate 2 U.S.C.

§ 441i(e)(1) and 11 C.F.R. § 110.3(d). Accordingly, we recommend that the Commission find
reason to believe that Denham and his State and Federal Committees violated 2 U.S.C.
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§ 441i(c)(1)(A) and 11 C.F.R. § 110.3(d) and authorize an investigation of the circumstances
surrounding the funding of the ads. After the investigation, we will make appropriate
recommendations to the Commission regardingithe respondents in this matter.

Finally, the available information does not support general allegations made by
complainants in MUR 6362 that the Tribe, CFCL, GBA, Dave Gilliard, and Carles Rodrigucz
violated the Act in connection with thre making 8f undisclosed coordinated and independent
expendiimes nrlating to the Renham cempaign and/er the bamefit commert. Amardingly, we
w.onmudthatthe(hmmiuinnﬁndnomsentnheli&w that the above-mentioncd respondents
violated any provision of the Act or regulations in connection with the allegations in these
matters.

II. FACTUAL BACKGROUND

" In 2010, Jeff Denham was both a California State Senator, representing the 12 District,
and a candidate for the U.S. House of Representatives for California’s 19™ Congressional
District. Denham did not run for re-election to the State Senate. _Denham won the June 8, 2(_)10,
Republican primary and the November 2, 2010, general clection.

In the two months before the Jure 8 primary, Denham’s State Committee made ttanafers
totaling $225,000 to RB, an eatity organizeii under Sectian 501(c)(3) of the Internal Revenue
Code (26 U.S.C. § 501(c)(3)). RB honats veterans killed in acticn, and it organizes ceseroorica
and events to henor deceased servicemembers and their families. See
http://www.rememberingthebrave.org/ (last visited on January 24, 2011). The transfers included
a $25,000 donation made on April 12, 2010, and three loans, which the Committee forgave: a
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$100,000 loan made on April 19, 2010, a $50,000 loan made on May 12, 2010, and a $50,000
loan on May 25, 2010.3

Eleven days before the June 8 primary, a benefiticoncert was held at the Chukchansi Gold
Resort & Casino, in Coarsegold, California, which is in the 19" Congressional District. The
concert, sponsored by RB and Featuring country and westemn music performer Phil Vassar, was
advertised on redio, television, a=d the intermet as a benefit coneert to raise donetions for Project
Gold fitar—a progrem admihistared tiy the Calidiernia Deprrtment of Victenan Affairs to raize
private donations to pay the sosth aof a sperialized license plate program for the families of U.S.
military personnel killed while serving on active duty. Several of the advertisements promoting
the concert featured Denham. RB asked Denham to act as spokesperson and to appear in the ads
because of his “long-standing association with veterans’ issues and the Gold Star Project
legislation.” Denham Response at 2. Denham, an Air Force veteran, was Chairman of the
Veterans® Affairs Committee while he was a California State Senator and was a coauthor of
Senate Bill 1455, the California Gold Star Family License Plate bill. Project Gold Star was
signed into law in September 2098,

Complainant in MUR 6289 provided s “Tramsoript of Conndinstad Ads,” which contains
a link fa the televisica ail as posted on the internetath_itgﬂ_ww_.nmmmb_raxgm_. a
transcript of the radio ad, had a list of seven TV axd radio stations that aired tis ads. The ads
aired in May 2010, up to the date of the event.

3 Seehitp;
2011). See al-ace
March 14, 2011).

3&amendid=0 (last visited on March 14,
68050&amendid=0 (last visited on
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M_s_cm' OF RADIO AD:

ANNOUNCER: Join country superstar Phil Vassar for a one-night Remember
the Brave benefit concert, Frislay May 28" Memorisl weekond at Chulichnnsi
Gold Resart amd Casing. Vateran Affairs Cammittee Chairman Senatar Jeff
Denhain,

JEFF DENHAM: As a veteran, I know the sacrifices of our servicemen and
women, and the sacrifice shared by their loved ones who pray for their safe retumn.
But some of them don’t make it, their families then become Gold Star families.
This eveut will raise fimids for Goidl Star famiiies end the Geld Swir projess as
recognitinn for thsir nitirm#e sacrifice. Plense join ies at our benanfit connart on
May 28" Mamnorinl veneliend. If you can’t make it, ge to Rasaambon the Brove
dot com to leazn mnre &ad t® make your tex-deductibiz donations. Remamber,
every dollar cougts.

I’'m Senator Jeff Denham.

ANNOUNCER: Join Phil Vassar and Jeff Denham at the Remember the Brave
benefit convert. Por tickets go to Chukchansi Gold Resort and Casino or visit
Ticketmaster dot com.

PAGE 1: At top of page is the logo of Remembering the Brave, followed by -
Benefit Concert. Underneath it is “Phil Vassar” followed by the date (May 28")
and location of the event (Chukchansi Gold Resort & Casino), a photo of a
sample specialized license plate next to a statement: “Proceeds benefit the
California Departrrent of Veteran Affairs Project Gold Star, eflink to the
California Depertmrent of Veterun Affairs website, aud two bettens: “Buy
Ticlests” and “Donate.”

PAGE 2: (Video)(30 necands):

e Firstzlip: Phil Vassar live concert and a voiceover “Join conntry
superstar Phil Vassar for a one night benefit concert™ while the following
words flash on the screen “Remember the Brave” “Chukchansi Gold
Resort and Casino” and “May 28th™.

e Second clip: Denham with 3 other individuals, two of whom appear to be
veterans. Denham is standing in the middie of the groap while the words
“Senator Jeff Denham, Chairman, Vétetans Affairs” flash on the screen.
Denhan tiien says “As a vetersn, 1 know the sacrifices of our service myn
and weoanen. A sacrifice shared by their laved ones who pray for their safe
return. But smne don’t malse it. Their familirs then bacome Gold Sinr
Familinz.”
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o Third clip: Phil Vassar concert and a voiceover “Join Phil Vassar at the
Rensember thiv Brasw bonedlt soazert.  Visét Ticlstmastor dot owm for your
tickets today” whila the words “May 28" “Chuknhansi Gold ot aud
Casino” and “Ticketmmnitrr.cam” flesh on the screvn.

o Fourth elip: same siot of Denhym with the weterans and-Rsnham saying
“If you can’t make it, go to Rememberthebrave.com to learn mare” while
the words “Rememberthebrave.com” flash an the screen. '

TRANS F INTERNET AD:

o Left side of screen: Photo of Denham and the words “State Senator Jeff Denham,
Veterans® Affairs Committee™ under the photo.

o Right Sido of sixmen: Iieamge “Ax a vbiexem, [ lmow the smrifices of car
servica men and women. A sasrifice shamd by their leved ones who pray for
their safe retumn. But same don’t make it. Their families than beaome Gold Star
Families. We’re raising funds to make available commemorative license plates
forthaefamxlmasrecogmuonfortheu sacrifice. Please join us at our benefit
conceft an May 28, If you can’t attend, I urge you to learn more {link] about
these families and make a tax-deductible contribution [link]. Remvember, every
dollar coumts. Le=sn Mese: Calitsrnia Daparsment of Veteran Affhirs — Project
Gold Star [Link].

¢ Bottom of scoren: remamisctiszbrave.com is a pmjzet of Remembering The
Brave Fuwndatian, a 501(c)(3) not-for-mrefit arganiariton. Far mote imfermatien,
please visit yyww.RememberingTheBrave,org. Contributions and donations are

tax deduetible and dimctly benefit the Remembesing the Brave Fousdation.

According to the respanse, RB sponsorsd the benefit concert, the proceeds of which were
donated to Project Gold Star. Detikam Responue a1 2. The response stited that RB, not the
Tribe, produeed, aimed, and peid for the ralio, zievision, and iidteuet nds. Jd. Documentdian
subnsithed with the complaint ims MUR 6362 indinates that GBA aud Alatnanse Advines handled
the media buy for the onmmert m beimlf of its climit, RB. Sea Emails bztween Genet Slagle
(media buyar with GBA) to Mait Rasenfeld (President/General Manager for KSEE-NBC24,
KSEE Weather Plus, and LATV la alternativo), dated April 29, 2010, regarding Gold Star
Families Proposal. It also appears that GBA and Alamance Advisors handled the media buys for



11844361415

(-] ~ (-, W & W N

0

10
11
12
13
14
15
16
17

MURs 6289/6362 (Denham for Congress et al.)
First General Counsel's Report
Page 10 of 27

the Denham for Congress campaign in 2010.* See Emails from Genet Slagle to Donald Osika,
dated January 29, 2010. The response by the Denham respondents and RB did not specify how
mugcicwas spent on the ads, but does not dispute the $100,000-$200,000 amougt:mentioned in the
complaint. It appears that RB raised a total of $105,440.24, about a third of the total amount
raised ($300,000) for Project Gold Sta{.’

mMMwmmmmdemmyzolo,upumiltheMayzs"‘
date of the benefit concaert, whish was within thirty (30) days df the: California Congreasionsl
primary elsetion in which Denham appeared as a candidate. Id. at 4. Hewever, the response
arg{;edmeconcenwasscmmmfuMayzs" because it was close to Memorial Day, an
appropriate date on which to hold an event related to veteran/military issues and causes, and not
because May 28 was close to the primary. Jd. at 6. The response also stated that the ads aired
over a geographic area around the Casino where the concert was held and included Denliam’s
State Senate district, the 19™ Congressional District, and areas beyond. Id. at 4. Finally, the
response acknowledged that the ads could be received by more than 50,000 people within the
19™ Congressional District. /d.

In its response, the Tribe acknowledged that the Casino served as the vezus for the May
28" charity ewent, which was organized by RB. Tribal/CFCL Response at 4. The response

4 The Denham Federal Committee’s 2010 April Quarterly Report reflects disbursements to GBA and to Alamance
for broadcax adverising.

3 TheCahfomuDepurtmmtofVm Affairs announced that Project Gold Star had met its fundraising goal.

See hitp://www.cdva.ca.gov/newhome aspx (last visited on January 24, 2011). RB posted a letter from the
DepmmofVetumAmnthmhngltﬁmelosmmdmnﬁonmalpportofl’rqect(ioldsur See
o ‘ g/newsl. On this lavter is a landwritton note, intkiceting thet ticls way the hingle
mm:-mld. m. lntnewuelmmmmgthattheGoIdSurProjectMmsedﬂoo000andthlt
the Gold Star plate initiative had passed, RB acknowledges that it “together with Senator Denham, his supporters,
and other qantributars ... raised approximately one-third af the funds neesied ta gat the Liverne plaie: initimiive
passed.” Id,
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further stated that the Tribe made the following in-kind donations in support of the benefit
concert: mcmofiumamemm for the concert, ancwspapersu'ipadwiththel?m
Bee, rack catts-for distribution, postcards for distribution to Chukchansi guests, automated
phone calls to Chukchansi guests, food vouchers with the purchase of two tickets to the event,
rooms and meals for performers, an email blast, postérs, and casino overheud announcentents.
Id. at 4-6. In addition, the resposmse noted that several telsvision and radio stations ran public
service announcemesits (“PSAs™) pronmoting the comcert, which wers provided withnut cost to
the Trike. Jd Fipally, the response asserted that the Tribe did not pay for or distribute any
pmmoﬁmalnmﬂﬁalthntmfcned&bmimmortomyclmlyidcnﬁﬁedcmdidah, did not
disseminate campaign materials prepared by the candidate, and did not expressly advocate the
election or defeat of a clearly identified candidate. Id. at S. The Tribe provided copies of the
promotional materials, and none of the ads provided refer to Denham or other clearly identified.,
candidate. Regarding CFCL, the response stated that it made independent expenditures in the
form of radio ads in the period before the California primary, but that these expenditures were
separate from the benefit concert, were not coordinated with the Denham cempaign, and were
properly reported to the Coenmission. Jd. at 6-7.
II.  LEGAL ANALYSIS

A.  Gogrdinsted Communications

The Act subjects contributions and expenditures to certain restrictions, limitations, and
reporting requirements. See generally 2 U.S.C. §§ 441a, 434b. Contributions can be monetary
or “in-kind.” In-kind contributions include an expenditure made by any person “in cooperation,
consultation, or concert with, or at the request or suggestion of, a candidate, his authorized
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political committees, or their agents,” and are subject to the same restrictions and reporting
requirements as other contributions. 2 U.S.C. § 44la(a)(7XA) and (B)(i); 11 C.F.R.

§§ 100.52(d)(1), 108@1(b). The Commission's regulations at 11 C.F.R. § 109.21 provide that .

coordinated communications constitute in-kind contributions from the party paying for such
communications to the candxdm, the candidate’s authorized committee, or the political pmty
cemmittee which coordindies tho comrunicstion. A corporation is prohibited from making any
contributiom in conneation with m Fedanl aleation. 2 U.S.C. § 441b(a).

A communicatioz is coordineted if it is paid far by someone other than the candidate or
the candidate's authorized committee (or the political party commmee, where applicable); it
satisfies one or more content standards; and it satisfies one or more conduct standards. All three
prongs must be met for a communication to be considered coordinated. 11 C.F.R. § 109.21. The
Commission’s regulations exempt from the definition of “coordinated communication” a public
communication in which a Federal candidate solicits funds for organizations as permitted by

11 CF.R. § 300.65, provided that the public communication does not PASO the soliciting

candidate or that candidate’s opponent(s) in the election.® See 11 C.F.R § 109.21(g)(2). Federal

¢ In the xecent rulemaking on enordinated communigstions, the Cammission considered adding a safe harbor fer
public communications in support of certain tax-exempt nonprofit organizations, but did not do so. The safe harbor
would have excluded from the definition of coordinated communication any public communication paid for by a
501(c)(3) organization, in which a candidate seeks support for the payor organization, unless the public
communication PASOs the candidate or another candidate who seeks the same office. The proposed safe harbor
was intended to address communications e the ones in MIJR 6020 (Alliance/Pelosi). MUR €220 inveived a TV
advertisement paid for by a 501(c)(3) organization. In the ad, a Federal candidate sppeared, discussed
environmental issues, and asked viewers to visit a Web site sponsored by the organization paying for the ad.
Because the ad solicited general support for the organization’s Web siie and cause, but did not solicit funds for the
organizations, it did net quslify for the oxisting sulicfiaticn safe harbor at 11 C.F.R. § 109.21(g)(2). In the BtJ, ilie
Cotmmisvion saved that it was net sospting the proposed selfe arber beesuew thie sufescoment wetion Ut prompted
it (MUR 6D&7) wus th cetly Cermissisu extforcement sctfor to dats in which a 531(c9(3) oegnriamtinn paid for a
pullic ooxemreication that satisfied all three prongs of e conrdisated eoniminication tmd. Sea FihJ, Comydinpaod
Comsmmunieatiass, 75 Fed. Reg. 55960 (Sep. 15, 2010). The Cammiasicn notzd “[tJhy lack of any midmmi
complaints agninat 501(c)(3) organizations under the enerdinzted sommuninatisns rule indigatea that thera is no
significant nred for tha proposed eafe harber at this time.” Id.
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candidates and officeholders may solicit funds for tax-exempt organizations as described in
26 U.S.C. § 501(c). 11 C.F.R. § 300.65.

The radio and televiiitin ads at issue meet all three prongs of the coordination test. The
payment prong is satisfied because there is information that the ads were paid for by RB,
someone othrer than the candidate, his authorized committee, or political party committee.”

11 CF.R. § 109.21(a)(1). The coutent prong is satisfied Gicesase the cormunications quailfy ss
public communications which “referf ] ta a alearly identified House ar Senafe candidate thet
[are] publicly distrizted or otherwise publicly disseminnted in the clearly identified candidatn’s
jurisdiction 90 days or fewer before the ... primary or preference election.? 11 CFR.

§ 109.21(c)(4)(i). The content prong is also satisfied because the ads meet the definition of
electioneering communications. 11 C.F.R. § 109.21(c)(1). The ads are electioneering
communications because they were publicly distributed on radio and television, refer to a clearly
identified candidate for Federal office, were publicly distributed within 30 days before the
primary election, and were targeted to the relevant electorate (the ads could be received by
50,000 or more persons in the district that enham sought to represent (19" Congressional
District)).? 11 C.F.R. § 100.29.

The candunt prong is satisfied if a candédate ar candidate’s commmittee sasents to a requeet
or suggestion that the public cammunication be created, produced, or distributed, and that

7 Asalleged in the MUR 6352 complaint, ther is infornmtisn suggestirg timt the Denham Stdte Comnmlites mey
have been the source for all or part of the fanding for the ads. See Section IIL.C, below. If they were paid for by the
Denham State Committee, the payment prong is not met and tha ads are.not coordisated. 11 C.F.R. § 109.21(a)(1).

* A public communication includes broadcast communications. 2 U.S.C. § 431(22). It does not include internet
communications, except for communications placed for a fee on another’s Web site. 11 C.F.R. § 100.26. “Clearly
identified” imomns thw sandidate’s name or phowgmph appears, or “the idmtity of the candidate is otheswite -
appareat thanixzh an syambigusus reference.” 2 U.S.C. § 431(18); 11 C.F.R. § t08.17.

* RB's internet ads are not included in this analysis because they are exempt from the definition of electioneering
communications. 11 C.F.R. § 100.29(cX1).
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request or suggestion came from the person paying for the communication. 11 C.F.R.
§ 109.21(d)(1)(ii). The response acknowledged that RB requested that Denham act as the
spokesperson and to appear in the adéz which he did. Denham Response at 2. Because Denham
is an agent of his Committee, his actions are also imputed to his Committee. 11. CFR
§§ 109.3(bX1), (2); 109.21(a), (d)(1)(i).

Though the television and radic ads meet the definition of “coordinated
communicatinns,” they quudity far tha safe harhor for cadidate charitable sollaitations in
11 C.F.R. § 109.21(g)X2). This paevisien exempts from the definition of “conrdineted
communications” public communications in which a Federal candidate solicits funds for certain
tax-exempt organizations as permnted by 11 C.F.R. § 300.65, provided that the public
communications do not PASO the soliciting candidate or that candidate’s opponents in that
election. In this matter, Denham, a Federal candidate, appeared and/or spoke in broadcast radio
and television ads to solicit funds for RB, a 501(c)(3) organization, in support of Project Gold
Star. The available information indicates that RB is an organization described in 11 C.F.R.
§ 300.65, and the solicitations for donations to RB complied with the requirements of 11 C.F.R.
§ 300.65 beuause they appeared to huve ben for the purpose of smising funds for RB in support
of Projuct Gald Star. Thus, it appeaars that these commamniceiions are exmmpt frem thm dofinéiici
of “conrdinated ccmmumications” ifﬂxeydidmpmmntoorxpportDenham and did not atteck
or oppose his oppanent.

It does not appear that the ads at issue promote or support Denham or attack or oppose

any of his opponents. Although the Commission has not defined the term “promote, support,

attack, or oppose,” it has provided some guidance in advisory opinions as to what might
constitute PASO of a candidate. See AO 2009-26 (Coulson) (concluding that a state officeholder

u
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could use non-federal funds to pay for communication that did not PASO a candidate for Federal
office because the communication was solely part of the State officeholder’s duties, did not
solicit donations, nor did it expressly advasiite the candidate’s election or the defeat of her
opponents); see also AOs 2007-34 (Jackson), 2007-21 (Holt), 2006-10 (Echostar) and 2003-25
(Weinzapfel) (holding that the mere identification of an individual who is a Federal candidate
does eet, in itself, premate, suppert, atiack or oppose that candidate).

Tha enly aloarly identified candidafe in the ade ie Dentiam, whs is identified as a veteran,
a State Senator, saud as Chairman of the Vstamsns® Affairs Cammittee, not as a canslidits for
Federal office. The ads do not contain express advocacy or its functional cquivalent, and do nat
contain references to any election or political party. Given the above, it does not appear that the
ads PASO’d Denham or any of his opponents.

Neither the timing of the benefit concert nos the involvement of the Denham campaign
consultants/media buyer/supporters in the planning of the benefit concert and ads would appear
to prevent the application of the safe harbor for charitable solicitations. See Explanation and
Justification for Final Rules for Safe Harbor for Endorsements and Solicitations by Federal
Candidates (11 C.F.R. § 109.21(g)) 71 Ped. Reg. 33201-33202 (Jun. 8, 2(R6) (stating that the
“safe Hanbor opplixs regardless of tha timing and pranimity ta an eleption ... of the selinitation
and {w]kex the safe harbor is applinable, the . . . soliciting candidete (and the candidate’s agents)
may be involved in the development of the communication, in determining the content of the
communication, as well as determining the means or mode and timing or frequency of the
communication.”); See also, AO 2006-10 (Echostar).

Based on the above, we conclude that the ads at issue were not coordinated
communications and therefore recommend that the Commission find no reason to believe that

—— —— e e
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Remembering the Brave Foundation made a prohibited in-kind corporate contribution resulting
from coordinated communications in violation of 2 U.S.C. § 441b(a); no reason to believe that
Jeff Denham and Denham for Congress and Davidalauer, in his official capacity as treasurer,
accepted a prohibited in-kind corporate contribution resulting from coordinated communications
in violation of 2 U.S.C. § 441b(a); axd no reason to believe Denham for Congress and David
Bauer, in his bfficial capaciQ as treasurer, failed to roport in-kind oontributions in violation of
2U.S.C. § 434(b).

B. Electioneering Communications

Though the television and radio ads are sxempt from the definition of coordinated
communications because they qualify for the safe harbor for candidate charitable solicitations
that do not PASO a Federal candidate, they are also electioneering communications, and the
Commission has declined to create an exemption to the electioneering communication
regulations for these types of communications. Thus, the ads are subject to disclaimer and
disclosure requirements for electioneering communications. See AO 2006-10 (EchoStar)
(“[e]ven if the proposed [exempt] comnrunicurions were to be made during the “electioneering
communioation” period thcy would ot constitute coordinated communioations githough they
woultl be subject te the restrictions applicable to electiomeering communpications, assuming thy
otharwise satisfied the definition of “olentigneering commmunication” ot 2 U.S.C.
§ 434(f)(3)(A)(i); 11 C.F.R. § 100.29(a)").

As discussed above, the ads at issue meet the definition of electioneering
communications because they refer to a clearly identified federal candidate, were publicly

distributed within 30 days of a primary election, and were targeted to the relevant electorate.
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11 CF.R. § 100.29. In addition, the ads do not qualify for any of the exemptions to the
definition of electioneering communications.

BCRA provides three exceptions from the “electioriiering communication” definition,
none of which apply here. 2 U.S.C. § 434(f)(3)(B)(i)-(iii); 11 C.F.R. 100.29(c). In addition,
BCRA permits, but does not require, the Commission to promulgnte regulations exempting other
comnunications, but limiw thie exemption authaority to communigations that do not PASO any
clenrly ideatified eandidate for Faderat office. 2 U.5.C. § #34(f)(3)(B)(iv). Puarsuant to this
autbority, the Comsuission md exempted from the definition of “electiancaring communication”
communications by State and local candidates, 11 C.F.R. 100.29(c)(5), and c:omznunicationsj that
were paid for by any organization operating under section 501(c)(3) of the Internal Revenue
Code (former 11 C.F.R. § 100.29(c)6)). The exemption for 501(c)(3) organizations was
challenged, and the District Court held that the Explanation and Justification for the regulation
did not provide sufficient analysis under the APA and remanded the regulation to the
Commission for further action consistent with its order. See Shays v. FEC, 337 F.Supp. 2d 28,
128 (D.D.C. 200%). Rather than appeal that portion of the district court’s decision, the
Cornmission irirtistod @ rulenuking to detormine whether tho Comntission should retain the
exemption for section 501(c)(3) orgaxinations from tha elestionsering rommuniaaticus euies at
11 CF.R. § 100.29(c)(6). (The Commeission appealed:another part of the district court decision,
and the Court of Appezls affirmed.) The Commission decided to rescind the exemption and
apply the same general electioneering communications rules to 501(c)(3) organizations. See also
Final Rules and Explanation and Justification for Electioneering Communications, 70 Fed. Reg.
75713 (December 21, 2005) (stating that “[iJn BCRA, Congress defined “electioneering
communication’ in terms that are easily understood and objectively determinable” and the
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Commission is declining to adopt an exemption for all communications that do not PASO a
Federal candidate because doing so “would replace entirely Congress’s preferred bright-line
definition of *electioncering communication® with the standard thatsSongress relegated to the
back-up definition.”)

In Citizens United v. Federal Election Commission, the Supreme Court struck down as
unconstitutioral the Act's prohibition on corporate finencing of cleetioneering communications
at2 U.S.C. § 441b(b)(2), sas 130 S.Ct. 876, §13 (2010), but the Court uphald the Act's
disclosure and disclaimer provisions applicable to electionesring commurications at 2 U.S.C.
§§ 434(f) and 441d and 11 C.F.R. §§ 104.20 and 110.11. See id. at 915-916. Thus, like all
persons making electioneering communications that cost, in the aggregate, more than $10,000,
corporations must comply with the existing disclosure requirements for electioneering
communications. '? ' L

The complaint alleges that $100,000~$200,000 was spent on the ads. Respondents do
not contradict this amount, and RB did not file reports regarding these electioneering
communications. Accordingly, we recommend that the Commission find reason to believe that

Remernivering the Brave violeted 2 U.S.C. § 434(f) by failing to report eleetionzering

commumicnticns. We witl ueed to conduct a limited investigation io deéermnine the exact amount

spent ox thn ads in order to caloulate the amount in violation.’

1 Counsel for the Denham respondents and RB argued that the ads at issue cannot be regulated under FEC v.

Wisconsin Right to Life, Inc., 127 S. Ct. 2652 (2007)(WRTL IJ) because they do not contain express advocacy or the

functional equivalent thereof. In WRTL 1, the Supreme Court concluded that the electioneering communications

financing restrictions are unconstitutional as applied to ads that are not express advocacy or its functional equivalent.

This holding does not mean that the Court also invalidated the disclosure and disclaimer provisions for
electiomering communications. The plaintiff in WRTL // challenged only the corporate and labor organintion
funding restriations and did wt contast the sttutary definition of “cleatiameering vossmunination” in sectiva

434(£)(3), the repaming requirements in section 434(f)(3), or the discleimer sevjuiresients in sastion 441d. See WRTL

1I, 127 8.Ct. at 2658-59; suabcExphmhondlmﬁ:mnnforEbetmmmngmmmm 72 Fed. l’-u-
72899 72901 (Dec. 26, 2007).
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Electioneering communications are also subject to disclaimer rules. 2 U.S.C. § 441d(a).
For a communication not authorized by a candidate or his campaign committee, the disclaimer
amtice must identify who paid for the message, state that it was not authorizd by any candidate
or candidate’s committee, and list the permanent street address, telephone number, or World
Wide Web address of the person who paid for the communication. 11 C.F.R. § 110.11(b)(3).
For radio nressages not uwuthorizad by the candidate, the disclaimer netice must include the nzme
of the person respumible Gir the eommmnnicatien and any eomsaclad organieation. 11 CF.R.
§ 110.11(c)(4)(i). For television ads, the disclaimer must bo ennveyed by a “full-serven view of
a representative of the political cammittee or other person making the statement,” or voice-over
by the representative. 11 C.F.R. § 110.11(c)(4)(i)-(ii) and 2 U.S.C. § 441d(d)(2). The
disclaimer statement must also appear in writing at the end of the communication in a “clearly
readable.manner” with a “reasonable degree of color” contrast between the background and the
printed statement “for a period of at least four seconds.” 11 C.F.R. § 110.11(c)(4)(iii).

While the ads clearly identify RB as the organization sponsoring the Benefit Concert and
cor.ducting the furdraising for Project Gold Star, they do not indicate who paid for the messzge
and whether or mot the messaze was adthorized by any gamlidate or candidan’s conmmittes.
Thus, the mis do not fislty comply with the disclnimer requinenonts for slactioneexing
comuunicafions. Acmulinély,we zecommenml that the Commissing fisd reason to believe that
Remembering the Brave violated 2 U.S.C. § 441d by failing to include sufficient disclaimers an
its radio and television advertisements.

While we conclude that the ads at issue are exempt from the definition of coordinated
communications under the safe harbor for candidate charitable solicitations that do not PASO a
candidate, we believe that the Commission should still pursue the reporting and disclaimer
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violations for electioneering communications in this matter. The Commission has in the past
dismissed electioneering communication reporting and disclaimer violations when the
commuesisation in question “focused primarily” on a non-Federal candidate and capgained
“incidental” information regarding a different Federal candidate. See Statement of Reasons of
Commissioners Bauerly, Hunter, McGahn, Petersen, and Weintraub in MUR 6126 (Republican
Senate Campaign Committee). Desham’s appasranoe in the communieations was more than
incidenttd. He was the spokesperson for the awent, did moat of spaaking in the mdio ad,
appeaxed Kve in the televisian ads for approximeately 10 secomds of 2 30-geonnd ad, and had his
name flash on the screen. Moreover, the apparent involvement of Denkam campaign consultants
in the purchase of the ads and the Denham State Campaign Account’s role in funding the ads
militates against a dismissal.

C. ‘ransfers of m State Committee Funds to RB |_

The available information indicates that RB paid for the ads. However, it was alleged
that the Denham State Committee may have been the source for part or all of the funds used to
finance the ads. If true, then non-Federal fumds from Denham’s State Committee would have
beem ased to finanos elovtioneering comnmmications. The Act prohibits a Federal candidar, &
cantlidote’s apeat, or entitins dimsthy or imdirectly astablished, fmaaced, maintained or cesrtrolled
by ar acting an behalf of thom fram soliciting, receiving, directing, transferring or speading
funds in connection with a Fedzral or non-Federal election, including Federal election activity,

unless those funds are subject to the limitations, prohibitions, and reporting requirements of the
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Act"' 2US.C. § 441i(c)1) and 11 C.F.R. §§ 300.61 and 300.62. Likewise, transfers of funds
or assets from a candidate’s non-Federal campaign committee or account to his or her principal
campaign commuittee for a Federal election are prohibited. 11 C.F.R. § 110.3(d). Thus, Datham
and Denham’s State Committee may have violated 2 U.S.C. § 441i(e)(1) and 11 CF.R.

§ 110.3(d) by transferring and/or spending non-federal funds to pay for electioneering
communications festuring Denham, znd Deénham's Federal Committee may have vlolated

2 U.S.C. § 441i(e)(1) amd 11 C.F.R. § 110.3(d) by reeniving such funds. We caxclude that
electioneering communications are “in connertion” with an election since they zre required to he
disclosed to the Commission. See Citizens United, 130 S.Ct. at 914 (stating “[i]n Buckiey, the
Court explained that disclosure could be justified based on a governmental interest in
‘provid[ing] the electorate with information’ about the sources of election-related spending.”).
Denham’s State Committee made transfers totaling $225,000 (a $25,000 donation and $200,000 L
in loans, since forgiven) to RB during the same time period that RB paid for and ran ads that
featured Denham promoting a benefit concert and solicit'ing funds for RB.'? The timing of the
transfers and the amount transferred may indicate that these funds were intended or designated to
be ustd to pay for the.ads femturing Denham. Tl amounts transferred ($225,000) were

signifinant ars eppear to have baem intended &b caver the coxts of the aduentising, given tiat 8B

"' Federnl election activity includes: vator registration activity during the period 120 days before a primary or
general election and ending on election day itself: voter identification, get-out-the-vote and generic campaign
activity conducted in connection with an election in which a Federal candidate appears on the ballot; a public
comeammicutien fhat vifiers to it slearly idmtifiui cxodisnte ibr Fedirnl aifice mi timt poomocss, ataais, supoorts o
opposes any candidate for Federal office; and services provided during any month by any employee of a State,
district, or local committee of a political party who spends more than 25 percent of that individual’s compensated
time during that month on activities in connection with a Federal election. 11 C.F.R. § 108.24.

2 California laov a¥ows stiie and losal coxittans to niise funds froin peaeons in amounts girokr thon the
contismion iimity under the Act and fiom sounves thit wintid be prohibited oteder the Ast. Ses gererwily CAL.
GOVT GODB § 85300 ! seg. The Swte Conmitred) disolosire reyore 15 the Sewstiary of Stade tndicse that it
rearived eontribwiiting in mitowds mnl fuxn sownes that ase pestivittesi under Califarnin lew, bat e 1mt proritted
unier the Act.
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reported approximately $100,000 in donations received for the entire year on its 2009 tax filings
and net assets of approximately $26,000 at the end of 2009. In addition, RB raised $105,440 for
Project Gold Star, Conrgiainants alleged that the ads cost between $100,000 and $200,000, and
Respondents do not deny this allegation. Thus, the available information indicates that RB did
not raise much more for Project Gold Star than the cost of ads, anl it is possible that the ads cost
far more than the amount RB raised. Moreover, the role of Denham’s campaign oensultamts in
purchasing tho ndvnatising for the canoert and sestin doczments aubmittw with the Camplaiat
in MUR 6362 (iochwling & January 2010 email fram John Harris, a Denham supperter, wiiich
states that Denham menticned that he thought he could use $700,000 in state campaign funds on
his Federal campaign, and a Chukchansi Marketing Department Agenda, dated May 20, 2010,
stl'iting that the benefit concert’s purpose is “to raise funds” for the campaigns of Denham and
another candidate (described in.the Tribe’s response as an “erroneous characterization™ of the
benefit concert that was corrected in the final minutes of the meeting)), also support the
interpretation that the Denham State Committee may have made the transfers for ads featuring
Denbam.

Howevar, tven if the transtars from Denitaru’s State Campuign Acuount to RB were
intezxded to finance the ads, the transfers may not violate 2 U.S.C. § 441i(e)(1)(A) and 11 CF.R.
§ 110.3(d) bacause RB, ©3 a 561(c)}(3) erganization that does not appear to spend funds, ia
general, in connection with any Federal or non-Federal election, including Federal election

activity, may be a lawful recipient of such funds. '* Nevertheless, in past instances where the

B California law permits candidates and officials to donate surplus campaign funds to a charity so long as the entity
is a bona fide charitable tax-exempt nonprofit organization and the donation will not have a material financial effect
on the former cartlidate ux official. Swe CAL. GOVT CODE § 89519. Also, sinse th: énls themselwey did wot
expressly advocate Denham’s election or PASO him or any other candidate, they were not for the purpose of
influencing a federal election and did not constitute FEA.
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Commission has examined such transfers, the 501(c)(3) entit.y was large and well-established
and the transfer did not appear to be earmarked for a specific expenditure. See AO 2007-26
(Schock) (approving donationssfnds remaining in & state campaign account to charitable
organizations “in the nature of” the American Red Cross); AO 2003-32 (Tenenbaum) (approving
transfer of excess state campaign funds to a charitable organization so long as the donations are
not "owrmarked or designated for any slection activity”). Thus, based on the nexus betwsen the
timing of the $225,000 ix danntions to BB and ita subrequent purchase of advartising fasturing
Denham that ennstitiites eleationeering commmunications, we recommend the Cammission find
reason to believe that the Denham respondents violated 2 U.S.C. § 441i(¢)(1)(A) and 11 C.F.R.
§ 110.3(d) in connection with the donations to RB." Following our limited investigation, we
will make appropriate recommendations to the Commission regarding the violations in this

D. Allepations regarding Undisclosed Coordinated/Independent Expenditures

@mplﬂmb make general allegations that the Tribe, CFCL, and (;:BA (Dave Gilliard
and Carlos Rodriguez) made undisclosed coordinated coommunications and/or independent
expenditures in eunnection with the cescert and/or the Denham campaign.'’ However,

complaitnnis did not provide any infiunation 3o sppot thene allegations. The camplaint does

4 Apart from 2 U.S.C. § 441i(e)(1), under 2 U.S.C. § 441i(e)4) and 11 C.F.R. 300.65(s), Federal candidates or
officeholders may make a “general solicitation” on behalf of a 501(c) organization without regard to the Act’s
anmunt linitstids or sniee prohibitice i (1) the organization does not engage in mtviliex in conmution with mn
election, including Federal election activity; or (2) the organization conducts activities in connection with an
election, but the organization’s principal purpose is to not to conduct election activity and the solicitation is not to
obtain funds in connection with an election. We conclude that Denham’s appearance in the ads did not constitute a
solicitation of impermissible funds in violsiion of 2 U.S.C. § 441i(c)(4) because the funds appeared to have been
raised solety fisr chavitable purponss, i.e., dsmmions to RB, a 501(c)(3) organization to benefit the Gold Star Pavject.
11 C.RR. § 300.65(e)(1).

1 4a indepmiSent cupemiitae i an exjrundituse for o eommuniration which expremis mimscates tie clectiin or
deSat of a diverly idoatifiea] catdidute dnd whath is not mede in cogauatint, angsulmtion ar nexcest with, «re the

requsut nr suggostion of, any omdidate, candidate’s comuiitee, party committee or their agests. 11 C.F.R. § 100.16.
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not indicate specific communications that it alleges were coordinated with the Denham campaign
nor does it suggest any specific unreported independent expenditures allegedly made on the
Denbam Federal Committee's behalfy

The Tribe provided information regarding its in-kind contributions to RB in connection
with the concert and its promotional materials for the concert. None of the promotional materials
feature Donhom or any other candidate. The CFCL stated that it was fonneda.!ﬁtheconcert
and 1as not invaived with it. CFCL aieo etated it made independent expenditures in tlee form of
radio ads during the period before the California primary eleation, but that tha ads wems not
connected to the benefit concert, were not coordinated with.the Denham campaign, and were
properly disclosed to the Commission.

GBA is a campaign consulting firm and vendor for the Denham campaign that appears to
have purchased advertising for both the Denham campaign and the concert, David Gilliard
lppeuswbeaparmgrandfounderoftheﬁm CarlosRodnguezappearshobeacmpmgn
consultant who may have worked on the Denham campaign, based on news reports. See
http:/, 10 /1829324/radanovich-looks-to-future.htmi (last visited on
March 14, 2011). |

Caomplainants did not provide any infornmtion that tinn: sesponsents nsade undisclosed
coordingted ceammunications and/or independent expenditures. Accordingly, we recommend
that the Commission find no reason to believe that the Tribe, CFCL, GBA, Dave Gilliard, and
Carlos Rodriguez violated any provisions of the Act or Commission regulations in connection

with the allegations in this matter.
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1 IV. PROPOSED INVESTIGATION
2 A limited investigation is necessary to determine how much money was spent on the
3 radio and television advertisement | We expect that this

4 inquiry would also develop information as to whether any funds were donated for the specific

5  ads feataring Denham. We would attempt to conduct this investigation informally, using written
questions and requests for documents. We recommend that the Commission authorize the use of
compulsary penzess in the event that it bnzomes necesenry to utilize formal intermogniories, |
document aubpoenas, aad/or deposition subpoenas.

9 V. RECOMMENDATIONS

@ I &

10 1. Merge MUR 6289 into MUR 6362.

11 .

12 2. Find no reason to believe that Remembering the Brave Foundation made

13 prohibiied in-kind norpormie contributions resulting from coordinated

14 communications in violation of 2 U.S.C. § 441b(a).

15 -

16 3. Find no resmon to beliave that Representative Jeff Denham accepted apd moeived
17 prohibited in-kind contributions resulting from coordinated communications in
18 violation of 2U.S.C. § 441b(a).

19 y

20 4. Find no reason to believe that Denham for Congress and David Bauer, in his

21 official capacity as treasurcr, accepiex and reoeived prohibited in-Rind

22 contributions sesulting from coordincted communications in violation of 2 U.S.C.
23 § 441b(a).

24

25 5 Find no remsan to bwlieve that Deoham for Cengress smd David Barer, in his

26 official capacity as treasurer, failed to repart in-kind contributions resulting from
27 coordinated communications in violation of 2 U.S.C. § 434(b).

28 '

29 6 Find reason to believe that Remembering the Brave Foundation failed to report
30 electioneering communications in violation of 2 U.S.C. § 434(f).

31

32 7. Find rexsoz to believe thut Remembering the Brzve: Foundation violated 2 U.S.C.
33 § 441d by failing to include proper disclaimers on its radio and television

34 adveriizements.
35 .
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8. Find reason to believe that Jeff Denham, Jeff Denham for State Senate and David
Bauer, in lifs official capwcity as tremsurer, and Derihsm fbr Congress and David
Bauer, in his offirial capacity aa tseasurer, viniated 2 U.S.C.
§ 441i(e)(1)(A) and 11 C.FR. § 110.:@|

9. Find no reason to believe that the Picayune Rancheria of the Chukchansi
Indians/Chukchansi Tribal Government, Californians for Fiscally Conservative
Leadership, Gilliard, Blanning & Associates, Inc., David Gilliard, and Carlos
Rodriguez violated any provisions of the Act or regulations in connectionr with the
allegations in these matters.

10.  Autharizs tie use of compulsomy process as to all Respondents and witnesses in
this matter, including the issuance of appropriate interrogatories, document
subpoems, and depositian subpoenss, as necesssry.

11.  Approve the attached Factual and Legal Analyses.

12.  Approve the appropriate letters.

Y- 13- 2ol
Date

Christopher Hughey
Acting General Counsel

e
Stephen

Deputy Associate %eml Counsel for Enforcement

R AN

Peter G. Blumberg
Assistant General Counsel

LorinpiDilhssgs

Attomney
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